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Court of Appeals of the District of Colombia. 


No. 3100. 

J. Gales Moore et al., Appellants, 


John R. Moore. 


1 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

Administration. No. 21494. 

In re Estate of Daniel McFarlan, Deceased. 

To the Supreme Court of the District of Columbia: 

Your petitioner, John R. Moore, respectfully represents as fol¬ 
lows : 

1. That he is a citizen of the United States and a resident of the 
City of Los Angeles, in the State of California, and files this petition 
as one of the beneficiaries under the will of the said Daniel McFar- 
lan, deceased, and entitled to a distributive share of the estate of the 
said Daniel McFarlan, deceased. 

2. That your iietitioner is one of the legal heirs of the wife, Mary 
A. McFarlan, of the said Daniel McFarlan, being the only child of 
John F. Moore, deceased, who was the son of William Walker Moore 
and Lucinda A. Moore. Said Mary A. McFarlan was a daughter 
of said William Walker Moore and said Lucinda A. Moore. Said 
Mary A. McFarlan, William Walker Moore, Lucinda A. Moore and 
John F. Moore all predeceased said testator, Daniel McFarlan. 
Your petitioner, as appears from the first and final account filed by 
J. Gales Moore and Edward E. Clement, executors under the last 
will and testament of said Daniel McFarlan, deceased, is entitled to 

a one-fourteenth part of the residue of said estate. 

2 3. That in and by the said first and final account of the 
said executors, J. Gales Moore and Edward E. Clement, filed 

in the above entitled cause on the 4th day of May, 1910, said execu¬ 
tors claim credit and allowance for a legacy paid to John R. Moore, 
one-fourteenth part of the residue of said estate, amounting to $11 - 
947.54. 
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The said executors nevertheless have not j aid to your petitioner, 
the identical John K. Moore, who is one of the legal heirs of Mary A. 
McFarlan, wife of said testator, Daniel McFarlan, and as such en¬ 
titled to a one-fourteenth share of the residue of the estate of Daniel 
McFarlan, deceased, said sum of #11,947.54 nor any part thereof, 
although payment of the said sum has been demanded of them. 

4. That certain papers purporting to l>e signed by ‘‘John lv. 
Moore' have been tiled in the above entitled cause as follows: 

(a) A consent under rule lb to the allowance of a commission of 
five per cent (5$ ) amounting to approximately Eight Thousand 
Seven Hundred and Fifty dollars (#8,750), and attorney s fee of 
one per cent (l'<) amounting to approximately One Thousand 
Seven Hundred and Fifty dollars (#1,750), claimed in the execu¬ 
tors’ account tiled in the above entitled cause on April 1st, 1910. 

(b) An affidavit subscribed and sworn to before B. M. Murray, 
a Notary Public in the County of Los Angeles, in the State of Cali¬ 
fornia, to the effect that the deponent is a son of John F. Moore, 
deceased, who was the son <4* William Walker Moore and Lucinda A. 
Moore, his wife, and that said John F. Moore died prior to the date 
of the death of Daniel McFarlan. and that John F. Moore never had 
any other children than deponent and that no other person is enti¬ 
tled to claim through said John F. Moore anv distributive share in 
the estate of Daniel McFarlan, as the legal heir of Mary A. Mc¬ 
Farlan. 

(c) A letter addressed to Edward E. Clement, McLachlen Build¬ 
ing,. Washington. D. C., purporting to answer letter from said Clem¬ 
ent to one John 1L Moore enclosing affidavit and stating that he has 
looked over the distribution sheets and that the names and amounts 
seem to he correct, and further stating that his new address is 1100 
East 1-th Street, Los Angeles, California. 

(</) Chec k dated Washington, D. C., May 23, 1910, drawn 
3 on the National Metro]mlitan Bank, payable to the order of 
John B. Moore, in the sum of #11,947.54, by J. dales Moore 
and Edward E. Clement, as executors of the estate of Daniel Mc¬ 
Farlan. deceased, attache 1 to which is a resume of the final account 
of the said executors, which said check was endorsed bv one John R. 
Moore. 

5. That none of the signatures on the aforesaid papers and docu¬ 
ments, purporting to be the signatures of John R. Moore are the sig¬ 
natures of your petitioner, nor has he ever received, signed or au¬ 
thorized to he signed any such papers or documents. 

0. That the said executors, J. dales Moore and Edward E. Clem¬ 
ent. as executors of the last will and testament and codicils thereto 
of Daniel McFarlan. deceased, have filed their action at law in the 
Supreme Court of* the District of Columbia, against the National 
Metropolitan Bank of Washington, D. C., said cause being num¬ 
bered At Law 59,853, seeking to recover of and from said defendant 
Bank the sum of #11.947.54, with interest at the rate of six per cent 
(0 # 7 ) from the 31st day of Mav, 1910, according to the particulars 
of demand thereto annexed. That in and by said particulars of de¬ 
mand it appears that the cause of action is identified as follows: 
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“To balance of moneys debited by plaintiffs with de¬ 
fendant and paid out by it upon forged endorsement 
to party other than payee on plaintiffs’ voucher 
check No. 44, dated May 23, 1910, copy of which is 
annexed to affidavit of merit, filed herewith.$11,947.54 


7. That in and by plaintiff's affidavit of merit under the 73rd 
Rule of the Supreme Court of the District of Columbia, said execu¬ 
tors, J. dales Moore and Edward E. Clement state that the check 


above referred to, l>cing check in payment of the distributive share 
of the estate of Daniel McFarlan, deceased, should have been deliv¬ 
ered and paid to your petitioner, but was wrongfully sent and deliv¬ 
ered to one John R. Moore, of Eos Angeles, California, and was by 
him cashed and the proceeds converted to his own use in Los 
4 Angeles, and that in due course the check was presented to 
and paid by the defendant, the National Metropolitan Bank 
of Washington, I). C. 

A copy of said declaration, bill of particulars, and affidavit of 
merit are attached hereto and it is prayed that they may be read 
and considered as a part hereof. 

In said affidavit of merit the executors, J. Gales Moore and Ed¬ 
ward E. Clement set forth in detail the facts and circumstances of 
the wrongful payment of the distributive share of $11,947.54 to the 
John R. Moore wlio received the same instead of to your petitioner 
who was and is now entitled to receive the same. 


M herefore the premises considered your petitioner prays that 
a rule be issued against said executors, j. Gales Moore and Edward 
E. Clement requiring them to show cause why said distributive share 
amounting to $11,94<.54, should not be paid to your petitioner 
forthwith. 

JOHN R. MOORE. 

NAT I EL WILSON & 

CLARENCE R. WILSON, 

Attorneys for Petitioner. 


County of Los Angeles, 

State of California, ss: 

I do solemnly swear that 1 have read the annexed petition by me 
subscribed and know the contents thereof; that the statements of 
fact therein made as upon my own personal knowledge are true, and 
that those made upon information and belief I believe to lie true. 

JOHN R. MOORE. 


Subscribed and sworn 
ary, A. I). 1917. 

[notarial seal.] 


to before me this Fifteenth day of Febru- 

WILLTAM M. CAMERON, 

Notary Public for the County of 

Los Angeles, State of California. 
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5 In the Supreme Court of the District of Columbia. 

At Law. Number 59853. 

J. Gales Moore and Edward K. Clement, Executors of the Last 
Will and Testament and Codicils Thereto of Daniel McEarlan, 
Deceased, Plaintiffs, 


National Metropolitan Hank of Washington, a Corporation, 

Defendant. 


Declaration. 


The plaintiffs, J. Gales Moore and Edward E. Clement, Executors 
of the last will and testament, and codicils thereto, of Daniel Mc- 
Farlan, deceased, sue the defendant. National Metropolitan Bank of 
Washington, a corporation, for money payable to the plaintiffs by 
the defendant for goods sold and delivered by the plaintiffs to the 
defendant; and for work and labor done and materials provided bv 
the plaintiffs for the defendant at its request; and for money lent 
and advanced by the plaintiffs to the defendant at its request; and 
for money paid by the plaintiffs for the defendant at its request; 
and for monev had and received bv the defendant for the use of the 

• t 

plaintiffs; and for money found to be due to the plaintiffs from the 
defendant upon accounts stated between them: and for interest on 
moneys due and owing from the defendant to the plaintiffs. 

Wherefore, the plaintiffs claim by reason of the premises the sum 
of eleven thousand, nine hundred, fortv-seven dollars and fifty-four 
cents ($11,947.54), with interest thereon at the rate of six per 
cent per annum from the 31st day of May, 1919, according to 
G the particulars of demand hereto annexed and made part 
hereof, besides costs of this suit; and, therefore, plaintiffs 
bring this suit. 

J. J. DARLINGTON, 
FRANK J. HOGAN. 

Attorneys for Plaintiffs. 
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i 


At Law. Number —. 


J. 


Gales Moore and E 
Will and Testament 
Deceased, Plaintiffs, 


nwAim E. Clement, Executors of the Last 
and Codicils Thereto of Daniel McFarlan, 


vs. 


National Metropolitan 


Bank ok Washington, a Corporation, 
1 >efendant. 


Particulars of Demand. 


To balance of moneys deposited by plaintiffs with de¬ 
fendant and paid out by it upon forged endorsement 
to party other than payee on plaintiffs’ voucher check 
No. 44, dated May 23, 191(5, copy of which is annexed 

to affidavit of merit, filed herewith. $11,947.54 

To interest on said sum from May 31, 191(5, at the rate 
of 0% per annum. 


8 Plaintiffs' Affidavit under 73d Rule, 

J. Gales Moore and Edward E. Clement, i>eing first duly sworn, 
depose and say that as Executors under the last will and testament, 
and codicils thereto, of Daniel McFarlan, deceased, duly qualified as 
such Executors under letters testamentary issued bv the Supreme 
Court of the District of Columbia, holding a probate Court, in cause 
entitled in re Estate of Daniel McFarlan, deceased, Administration 
Number 21,494, they have a cause of action against the defendant, 
National Metropolitan Bank of Washington, to recover the sum of 
$11,947.54, with interest from May 31, 1916, and that plaintiff’s 
cause of action is to recover money deposited by them in defendant 
bank and paid by the defendant hank, upon a forged endorsement 
upon a check by the plaintiffs, to a person who was not entitled to 
receive the proceeds of* said check, who was not intended by the 
plaintiffs to receive said proceeds, and who fraud-lentlv forged the 
endorsement on said check and received the proceeds thereof; said 
cause of action being based on and arising out of the following facts: 

Daniel McFarlan, late a resident of the District of Columbia, de¬ 
parted this life at his domicile therein on the 6th day of February, 
1915: his last will and testament and codicils thereto were dulv filed, 
proved and admitted to probate in the Supreme Court of the District 
of Columbia, holding a Probate Court, in cause entitled in Re Estate 
Daniel McFarlan, deceased, Number 21,494, and letters testamentary 
under his will and codicils were duly issued to these affiants as the 
Executors named therein by the said Court: that affiants duly quali¬ 
fied as such Executors and, in that capacity, administered the estate 
of the said decedent: that, in virtue of the provisions of the said 
will, one-half of all of the property he directed should be divided 
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among the legal heirs of his wife, Mary Ann McFarlan, per 
9 stirpes: that one of the affiants, Edward E. Clement, has l>een 
the attorney of the testator in his lifetime and had received 
from the testator the address of one John H. Moore, an heir of the 
testator s wife, as hereinafter shown, as 1128 West 25th Street, Los 
Angeles, California, that said John R. Moore, who, according to the 
information thus furnished hv the testator, resided at 1128 West 25th 
Street, Los Angeles, California, was. as one of the heirs of the deceased 
wife of the testator, by virtue of his being the descendant of John 
F. Moore, her brother, one of the residiihrv legatees under the said 
will, the amount of whose legacy as ascertained by affiant’s final 
account as Executors, duly approved by the Probate Court, was $11,- 
947.54: that promptly after the qualification of affiants as said 
Executors, a copy of the said will was sent to each of the persons 
known to the executors as entitled to share in the distribution of the 
estate, among whom was the said John 1L Moore, the copy sent to 
John R. Moore being addressed to him at 1 128 West 25th Street, 
Los Angeles. California, which address was obtained in the manner 
above stated; that Rule Iff of said Probate Court requires that no 
account of an Executor or administrator shall he approved unless 
the accountant first shall forward to each distributee, whose legacy 
or share may in anywise l>e diminished by the attorney’s fee and 
commissions claimed, a notice, in writing, stating the day on which 
the account will he presented to the Court for approval and the 
amounts claimed for commissions and attorney’s fees, unless the ac¬ 
countant shall file in the cause waiver of such notice or consent of 


the legatees to the allowance of the commission and attorney’s fees 
claimed: that affiants forwarded a form of such consent and such 
notice as said rule required to said John R. Moore, addressed to him 
at 1128 West 25th Street. Los Angeles, California, which was the 
then address of the said legatee as known to the Executors: that the 
said notice was transmitted by registered mail: that affiants were 
aware that it was the practice and, according to their under- 
10 standing, the universal rule of the United States Post Office 


Department, in the event that a person to whom registered 
mail was addressed was found not to he residing at the place to 
which such mail was addressed, to require positive identification of 
the addressee as the person entitled to receive such mail before 


making delivery thereof: that, in due course, there was received by 
affiants registry receipt, signed with the name of John R. Moore, 
and dated April 15th, 101G. which receipt bears the number 192, 
299 and Los Angeles, California, Post Office stamp April 15, 1 
P. M. 1916, Arcade Station; that said registry receipt .in no way in¬ 
dicated that the said registered mail had not been delivered to said 


John R. Moore, at the address 1128 West 25th Street. Los Angeles, 
California, nor were the affiants in any way advised that delivery 
had not been so made. Thereafter there was received by mail, duly 
executed, the consent under Rule 16, a photostatic copy of which is 
appended thereto, marked Exhibit A, and prayed to l>e read as part 
hereof; the signature of John R. Moore thereon is the same as the 
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signature of John R. Moore which appeared on the above men¬ 
tioned registry receipt. 

Thereafter on May 5, 191b, the Executors forwarded a letter to 
the said John R. Moore, at said address, a photostatic copy of a 
duplicate, original of which letter is hereto appended, marked Ex¬ 
hibit B, and prayed to lx? read as part hereof, following which the 
draft of affidavit therein referred to was returned to the Executors, 
in duplicate, and a photostatic copy of said affidavit is hereto ap¬ 
pended, marked Exhibit C, and prayed to be read as part hereof. 
In response to said letter of the Executors of May 4, 1910, they re¬ 
ceived, through the mail a letter, dated May 15, 1916, a photostatic 
copy of which is also attached hereto, marked Exhibit 1), and prayed 
to be read as part hereof. 


Thereafter the Executors received, in course of mail, purporting 
to be signed bv the said John R. Moore, and containing the 
11 same signature as the papers heretofore exhibited, a receipt 
for the sum of $11,947.54, which receipt they had forwarded 
to John R. M oore, addressed to him at 11*2<S W est *2'>th Street, Eos 
Angeles, California, for execution preliminary to remitting his said 
distributive share. 


Thereafter on or about May *23, 1916, the Executors forwarded 
to John R. Moore, at Los Angeles, California, addressed, according 
to the best knowledge and l>elief, to 1100 East 12th Street, the address 
given in the said letter of May 15, 1916, their check Number 44, 
drawn by them on the National Metropolitan Rank of Washington, 
to the order of John R. Moore, for the sum of $11,947.54, the said 
check having endorsed upon a description of the said legatees and 
distributees, in which the said John R. Moore was described as fol¬ 


lows: “To Descendants of John F. Moore, (Deceased) : John R. 
Moore $11,947.54.” and having upon it, also, the following memo¬ 
randum preceding the place of endorsement by the payee: “The 
payee of this check, by endorsing the same, acknowledges receipt 
of his or her distributive share in the estate as shown by the resume 
of account and the list of distributees and their respective shares 
attached herein: Admits the correctness of the said account and list 


and that said list is complete and inclusive of all persons having any 
rightful claim to any distributive share in the estate as; and agrees 
to pro rata contribute to indemnify the Executors in the event that 
any additional claim he hereafter established.” immediately below 
which memorandum for endorsement the name “John R. Moore” 


was written, the signature being the same as that which appeared on 
the above mentioned registry receipt and of the papers hereinbefore 
exhibited: across the face of the check there appeared, in large let¬ 
ters the words “Check Void” if detached from that portion of the 
front and hack of the check which descril>ed the John R. 


1*2 Moore intended as the payee thereof as the descendant of 
John F. Moore, deceased; photostatic copy of the face of the 
check is hereto attached, made part hereof, marked Exhibit E, and 
photostatic copy of the back of said check Number 44 is appended 
hereto, made part hereof, and marked Exhibit F: the said check 
was presented to and its amount received from, the Citizens National 
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Bank of Los Angeles, California, which endorsed the same, guar¬ 
anteeing all prior endorsements, and the said check was sent to the 
Franklin National Bank of Philadelphia, which endorsed the same, 
guaranteeing all prior endorsements, and the said check was duly 
presented to, and its amount collected from, the said National Metro¬ 
politan Bank of Washington, upon which it was drawn. 

Upon information and belief, these athants say that the person 
who as John It. Moore, on May 31, 1916, presented the said check 
to the Citizens National Bank of Los Angeles, California, was un¬ 
known to that Bank and had never theretofore been a depositor 
therein or transacted any business therewith; that he deposited said 
voucher check in said Bank on Mav 31, 1916, and immediately drew 
check to the order of cash for $200.: that on June 8, lie withdrew 
of the proceeds of said check, to the order of cash, $10,745.00, and 
on June 19th obtained Cashier s check to the order of “Mrs. Wayne 
Miller’*, for $1,000.00, thereby receiving the entire proceeds of said 
voucher check less $2.45. 

The Executors filed in the said Probate Court the above mentioned 
consent under Pule 16 and receipt of distributee and the original of 
said voucher check No. 44. 

Thereafter, on Noveml>er 3, 1916, John P. Moore, the descendant 
of John F. Moore, deceased, the payee of said voucher check No. 44, 
notified the affiant J. dales Moore that he had not yet received check 
for his said distributive share of the estate of Daniel McFarlan: im- 
mediatelv the defendant was notified of this fact and of the 
13 fact that the endorsement on said voucher check was evidently 
forged: thereafter on Novemlier 8, 1916, John K. Moore, de¬ 
scendant of John F. Moore, deceased, by letter received that date, 
informed the Executors that the aU>vc mentioned voucher cheek had 
not been paid to him, and that the endorsement thereon was a 
forgery, and immediately, on Noveml>er 8, 1916, the Executors ad¬ 
dressed and delivered to the defendant a written communication, in 
words and figures as follows: 

“November 8, 1916. 

National Metropolitan Bank, Washington, I). C. 


“Gentlemen: “May 23, 1916, check No. 44 was drawn on your 
bank to the order of John K. Moore, for Eleven Thousand, nine 
hundred, forty-seven and 54/100 Dollars ($11,947.54). This check 
was mailed to the last known address of John P. Moore of Los 
Angeles, California, was returned in due course through the Citizens 


National Bank of Los Angeles, California, (May 31, 1916) and 
Franklin National Bank, of Philadelphia, (June 5, 1916), was paid 
by you, returned to the Executors in settlement of their account, and 
is now on tile in the office of the Begister of Wills, Washington, D. C. 
The name of “John P. Moore” endorsed on this check is a forgery, 
and the real John P. Moore who is paying teller of the Security Trust 
and Savings Bank. Equitable Branch, Los Angeles, states that he 
never received either the check or the money. I call vour attention 

•j %j 
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to the fact that each of the Banks through which this check came 
back, guaranteed all prior endorsements. 

“I enclose herewith photostatic copies of the face and hack of the 
aforesaid check, also similar copies of consent under Rule 16, and 
receipt of distributee, both signed “John R. Moore * in the same 
handwriting as the endorsement on the check. 

“As attorney for the Executors, I request that you will kindly take 
up this matter at once and arrange for payment to be made to the 
proper payee of the check. 1 have sent for execution to Mr. John 
R. Moore an affidavit in duplicate, with instructions to return one 
executed duplicate immediately, and to retain the other for use with 
the Citizens National Bank if required. This will save time if you 
so desire to forward the enclosed copies at once to Los Angeles. 

Yerv trulv vours, 

EDWARD E. CLEMENT, 

Atfornejf for J. (idle* Moore, Eduard M. Clement, 

Executors Estate of Daniel McEarlun, Dec’d** 


14 On Novemljer 9th, 1916, the Executors were informed, by 

telegraph by the said Citizens National Bank of Los Angeles, 
that that bank had paid said voucher check on forged endorsement 
May 31, and said Bank requested that the hank he forwarded to it to 
be used as evidence in prosecution. Promptly the executors notified 
all parties in interest of the said forgery, and they have now been 
convinced, and, on information and belief, they aver, that the en¬ 
dorsement of the name “John R. Moore” on said voucher check num¬ 
ber 44 is a forgery: that it was not placed thereon bv John R. Moore, 
descendant of John F. Moore, deceased, who, as indicated on the 
back of said voucher check was the John R. Moore entitled and in¬ 
tended by the Executors to receive the said sum of $11,947.54, for 
which said check was drawn : that the person who endorsed the name 
of John R. Moore to said check did not, at the time the communica¬ 
tions hereinl>efore mentioned were mailed, or the communication 


conveying the said notice under Rule 16, was sent by registered mail, 
reside at 11*28 West 25th Street, Los Angeles, California, and that he 
had never resided at said address and affiants therefore sav that the 


defendant did not pay said check to the person named therein, nor 
to the person intended by the Executors to receive the proceeds 
thereof, but did pay said check upon a forged and fraudulent en¬ 
dorsement in the circumstances hereinbefore narrated: these affiants 


further say that, on November 17. 1916, they verbally and on No¬ 
vember 18, 1916, they in writing, demanded that the defendant “im- 
mediatelv credit the account of the Executors, J. Gales Moore and 
Edward E. Clement, with the amount of this check, viz., $11,947.54: 
and that you shall honor any checks which we may draw against the 
account, to that amount;” that the said defendant, under date of No¬ 
vember 20, 1916 informed the Executors that it declined “to accede 
to your request and demand”: the said defendant has ever since re¬ 
fused, and still refuses to return the said sum to the plaintiffs 
15 or to credit their account therewith, or to honor their checks 
against said account for said sum, or any part thereof: the 
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Executors are advised and believe, and therefore aver, that they are 
entitled to recover against the said defendant the said sum. with in¬ 
terest, and, although in the discharge of their duties as Executors, 
in the ascertainment of distributees, and in distributing the estate, 
they exercised all due diligence, they are desirous of recovering the 
sum ot money thus paid by tlie defendant upon a forged endorse¬ 
ment to the wrong person, in the circumstances hereinbefore stated, 
so that they might deliver the same to John H. Moore, the descendant 
ot John f. Moore, deceased, who, as one of the heirs of the tes¬ 
tators wile, was entitled under the testator s will to receive said sum 
as his distributive share of the testator’s estate. 

Atliants further state that they have l»een informed, believe and 
therefore aver, that the person who signed the name “John R. 
Moore to said voucher check No. 44, and obtained the proceeds 
thereof, as before stated, shortly thereafter departed from the Citv of 
Eos Angeles, California, that upon the discovery of the forgery No¬ 
vember 19115, tbe Citizens National Rank of Los Angeles, was im¬ 
mediately informed that the proceeds of said check had been paid 
to a person not entitled thereto, nor intended to receive the same, and 
that the said Rank employed tbe services of a detective agency to en¬ 
deavor to locate tbe fraudulent receiver of said money: that these 
atliants repeatedly notified the defendant and the said Citizens Na¬ 
tional Rank that they were willing to co-operate with the said banks 
in every way possible to locate the forger and assist in the recovery 
of the money fraudulently obtained: that the detective agency em¬ 
ployed by tbe said Citizens National Rank traced the person who 
signed the said check, and bis wife, to the City of Detroit, State of 
Michigan, where said person was residing under the name of 
H> Richard R. Ashdown, and where his wife had money on de¬ 
posit in Detroit Ranks in tbe names of Rose E. Ashdown and 
Rose IVtei- 011 : that the said Moore, alias Ashdown, l>eforc his arrest 
could be effected, fled from Detroit, but tbe Citizens National Rank 
of Los Angeles, through attorneys retained by it at Detroit, attached 
moneys on deposit in Detroit banks to the credit of said Moore, alias 
Ashdown and bis wife. Rose Moore, alias Rose Peterson, alias Rose 
E. Ashdown, and secured tbe arrest of said wife: that the defendant 
bank declined to co-operate in any way, in any steps, toward recover¬ 
ing tbe said money, that, the said Citizens National Rank of Los 
Angele-. instructed its attorneys at Detroit to abandon the proceed¬ 
ings: that tbe attachments were quashed, the wife of the forger re¬ 
leased, and, so far as atliants are informed, the forger himself has not 
yet l>eon apprehended. 

Atliants further say that all information which has come to their 


possession, and which they -ave conclusively shows the payment of 
the proceeds of said voucher check Number 44 to a person other than 
John R. Mck >re, descendant of John F. Moore, deceased, has been 
promptlv furnished to the defendant bank. 

\V1 lerefore. the plaintiffs claim to be due. and there is now due, 
from the defendant to the plaintiffs, the sum of eleven thousand, 
nine hundred, forty-seven dollars and fifty-four cents, $11,947.54, 
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with interest thereon from May 31, 1910, exclusive of all set oil's and 
just grounds of defense. 

(Signed) J. GALES MOORE. 

EDWARD E. CLEMENT. 

Subscribed and sworn to before me this 29th day of December, 
1910. 

[seal.] LESS IE 15. SIIEEHY, 

Notary Public, I). C. 


1 


Exhibit “A.*’ 
Content under Pule 10. 


In the Supreme Court of the District of Columbia, Molding Probate 

Court. 

No. 21494. 

In re Estate or Daniel McFarlan, Deceased. 

1, the undersigned, one of the. 


distributees, legatees, or creditors of the estate of Daniel McFarlan, 
deceased. No. 21494, hereby consent to the allowance of the commis¬ 
sion of 5 per cent, amounting to approximately $8,750.00, and at¬ 
torney fee V'/t , amounting to approximately $1,750.00 claimed in 
the Executor's account tiled in the above cause on April 1, 1910. 

In testimony whereof I have hereunto signed my name and atlixed 
my seal this Eleventh dav of April, A. I). 1910. 

JOHN R. MOORE. [seal.] 

. j SEAL, j 

. j SEAL, j 

. [seal.] 

18 Exhibit “15.” 


May 5, 1910. 

Mr. John R. Moore, 1128 West 25th St., Los Angeles, Cal. 

My Dear Mr. Moore: Dr. McFarlan's estate is ready for settle- 

«/ 

ment, the final account of the executors is on file, as you know, and 
for your information I hand vou herewith a brief resume of the ac- 

t %j 

count, and two sheets showing the names of the distributees and 
the amounts to which they appear to l>e entitled. Please look over 
the list of names and if vou find any errors or ommissions, or if vou 
have any suggestions to make, please let me hear from you imme- 
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diatelv. Before approving the final account, the Court has called 
for proof of the lines of descent upon which this distribution is 
based, and it is therefore necessary for me to obtain affidavits from 
the several branches, and file the same before the account can be 
finally approved and distribution effected.. 

I enclose herewith a draft of affidavit which please examine and 
if found correct, execute in duplicate before a notary public and re¬ 
turn to me with your letter acknowledging the correctness or point¬ 
ing out errors, if any, in the names and amounts shown on the en¬ 
closed distribution sheets. 

Trusting to hear from you without delay, I am, 

Yerv trulv vours, 

EDWARD K. CLEMENT. 


C./E. 


19 


Exhibit "C.” 


In the Supreme Court of the District of Columbia. Holding a Probate 

Court. 


No. 21494. 

In re Estate of Daniel McFarlan, Deceased. 

County of Los Angeles. 

State of California, as: 

John R. Moore, being first duly sworn, on oath deposes and says 
that he is the same John R. Moore named as one of the distributees 
in the first and final account of the executors now on file in the above 
entitled estate and further as follows: that this deponent is the son 
of John F. Moore, deceased, who was the son of William Walker 
Moore and Lucinda A. Moore, his wife, late of Washington, 1). C.. 
that said John F. Moore died prior to the date of death of Daniel 
McFarlan, the testator herein: that said John F. Moore never had 
any other children than this deponent; and that no other person is 
entitled to claim through the said John F. Moore any distributive 
share in the estate of Daniel McFarlan, the testator herein, as a legal 
heir of Mary Ann McFarlan. his wife, or otherwise. 

JOHN R. MOORE. 

Subscribed and sworn to before me this 15th dav of Mav, 191G. 

B. M. MURRAY, 

Notary Public. 
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Exhibit “D.” 


Edward E. Clement. 
Office. 

Rec’d May 20, 1916. 

Enel . 

Ansd . 

Los Angeles, Cal., May 15, 1916. 

Edward E. Clement, Esq., McLaclden Rldg., Washington, I). C. 

Dear Sir: Answering your letter of May 5th, 1 enclose herewith 
affidavit in duplicate and wish to say that 1 have looked over the 
distribution sheets and the names and amounts seem to be correct. 
Mv new address is 1100 East 12th St. 

Yours truly, 

JOHN R. MOORE. 
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Exhibit “E.” 


44 


Washington, 1>. C., May 23, 101G. 


National Metropolitan Rank of Washington. 

Ray to the order of John R. Moore $11,047.54, Eleven thousand, 
nine hundred, fortv-seven and 54/100 Dollars. 

J. GALES MOORE, 

EDWARD E. CLEMENT, 

Executors , 

Estate of Daniel McFarlan, Deceased. 

In the Supreme Court of the District of Columbia, Holding a Probate 
Court In re Estate of Daniel McFarlan, Deceased. 


No. 21404. 


llesume of Final Account. A waved. 


Receipts: 

Total inventoried Estate. $104,488.38 

Receipts, Capital, not in inventory. 4,550.00 


Total Capital. $100,038.38 

Income: 

Interest on Notes. 0,326.08 

Interest on Rank Deposits. 773.02 

Dividends . 262.50 

Interest on Notes accrued but not paid to May 
5, 1010. 1,103.22 


Total Receipts 


$180,594.10 
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Disbursements: 

Court costs and miscellaneous. 1,260.12 

Losses and Shrinkage. 779.43 

Legacy to Glenwood Cemetery. 500.00 

Commissioner to Executors. 8,990.73 

Attorney’s Fee. 1,798.15 

Total Credits. 13,328.43 

Resided down for distribution..... 167,265.67 

Total Disbursements. $180,594.10 


Edward E. Clement, Attorney at Law, MeLachlen Building, 

Washington, D. C. 

% 

22 Exhibit “F.” 

Endorsements. 

The payee of this check, by endorsing the same, acknowledges 
receipt of his or her distributive share in the estate as shown bv the 
resume of account and the list of distributees and their respective 
shares attached hereto; admits the correctness of the said account 
and list and that said list is complete and inclusive of all persons 
having any rightful claim to any distributive share in this estate; 
and agrees to pro rata contribute to indemnify the Executors in the 
event that anv additional claim be hereafter established. 

JOHN R. MOORE. 


Residue down for Distribution. 

To Walter S. McFarlan one-half of residue 
Plus all fractions. 


$167,265.67 
83,632.83 

.16 


$83,632.99 

Pav to the order of Anv Bank or Trust Co. 

Prior Endorsements Ouaranteed. 

June 5, 1916. 

FRANKLIN NATIONAL BANK, 

8-44 Philadelphia 8-44 
W. M. IIAROT, Cashier. 

21837. 

To the legal heirs of Mary Ann McFarlan, wife of 


Testator, the remaining half of residue, per stirpes: 

To Mrs. Julia II. Nourse. 11,947.54 

To J. Gales Moore.,.. 11,947.54 

To De-cendents of Mrs. Emily J. Campbell, (De¬ 
ceased) : 

Floro C. Lockwood. 2,389.50 

Josephine C. Hansmann. 2,389.50 
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William W. Cambell. 2,389.50 

Virginia C. Allport. 2,389.50 

Josephine Bedinger. 2,389.50 

To Dependents of Win. G. Moore, (Deceased): 

Jacob G. Moore. 5,973.77 

Mary G. Smoot. 5,973.77 

To De-cendcnts of Mrs. Virginia B. Baldwin (De¬ 
ceased) : 

Nannie Hay. 2,986.88 

W. Lester Shumate. 2,986.88 

Ida Shumate. 2,986.88 

Arline Shumate. 2,986.88 

To Dependents of Alexander D. Moore (Deceased) : 

William Douglas Moore. 2,389.50 

23 

Louise Virginia Moore. 2,389.50 

D. McFarlan Moore. 2,389.50 

Harriet J. De Gray. 2,389.50 

Edwin Moore. 2,389.50 

To Dependents of John F. Moore, (Deceased): 

John R. Moore. 11,947.54 


167,265.67 

Edward E. Clement, Attorney at Law, McLachlen Building, 
Washington, D. C. 

24 Law Number —. 

J. Gales Moore and Edward E. Clement, Executors of the Last 
M ill and Testament, and Codicils Thereto, of Daniel McFarlan, 
Deceased, Plaintiffs, 


vs. 

National Metropolitan Bank of Washington, a Corporation, 

Defendant. 

Declaration, Particulars of Demand, Plaintiffs Affidavit under 73 rd 

R ule. 


Exhibits-. 

Sene. 


GEO. W. WHITE, Pres’d. 


(Copy.) 

Law Offices of Frank J. Hogan, Evans Building, Washington, D. C. 

(Endorsement. Filed Feb. 24, 1917. James Tanner, Register 
of Wills, D. C., Clerk of Probate Court.) 
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25 Upon consideration of the petition of John R. Moore this 
day filed in the above entitled cause, it is by the Court, this 

24th day of February, 1917, 

Ordered that .J. Gales Moore and Edward E. Clement, executors 
of the last will and testament of Daniel McFarlan, deceased, show 
cause, if any they have, on or before the 2nd day of March, 1917, 
at ten o’clock A. M., why they should not forthwith pay to said John 
R. Moore the sum of eleven thousand, nine hundred forty-seven 
dollars and fifty-four cents ($11,947.54), with interest from May 
31st, 1916, said sum being the distributive share to which said John 
R. Moore is entitled under the will of said Daniel McFarlan, de¬ 
ceased, provided, a copy of this order and petition be served upon 
them, the said J. Gales Moore and Edward E. Clement, executors as 
aforesaid, on or before the 27th dav of Februarv, 1917. 

WENDELL P. STAFFORD, Justice. 

(Endorsement: Rule to show cause returnable. Filed Feb. 24, 
1917. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

26 Answer to Rule to Show Cause. 

The respondents J. Gales Moore and Edward E. Clement, for an¬ 
swer to the rule nisi issued in the above entitled cause on the 24th 
dav of Februarv, 1917, sav as follows: 

1-3. Thev admit that letters testamentary were issued to them 

c c 

under the will of the late Daniel McFarlan, that they administered 
his estate and duly rendered their final account therein, but aver 
that said account was filed April 4th, 1916. and was approved by 
the Court, on May 23, 1916; that in their said account they claimed 
allowance of the sum of $11,947.54, the same being the distributive 
share of the petitioner John R. Moore in the said Estate as one of 
the legal heirs of Mary Ann McFarlan. wife of testator, the petitioner 
being the dependent of John F. Moore, deceased, and as such heir 
of said Mary Ann McFarlan, said heirs being made by the terms 
of the will of Daniel McFarlan residuary legatees, per stirpes, of 
one-half of the residuary estate of the testator; and they l>elieve it to 
be true that the said petitioner has not in fact received his said dis¬ 
tributive share, and admit that lie has demanded payment thereof 
from the respondents. 

4-5. They are unable to deny the statement of the petitioner that 
the several papers purporting to have been signed by him and filed 
in the cause do not l>ear his genuine signature, and, though without 
personal knowledge upon the subject, it is their best knowledge, in¬ 
formation and belief that the said signatures are forgeries. 

6-7. They admit that they have instituted an action at law on the 
law side of this Honorable Court, which is now awaiting trial, against 
the National Metropolitan Bank of the City of Washington, 

27 D. C., to recover the amount of the petitioner's said legacy, 
on the ground that their check upon the said bank for the 

amount of the said legacy, sent by them to the petitioner and pay- 
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able to his order, had been paid by the said bank without the en¬ 
dorsement, signature of authority of the petitioner, payee of the said 
check, but to a stranger, upon a forged endorsement of the peti¬ 
tioner’s signature, which action at law was made necessary by the 
refusal of the said bank to correct its said error by restoring to the 
credit of the respondents the moneys so erroneously paid out and 
charged to their account, and thereby to enable respondents to pay 
to the petitioner the legacy to which he is entitled. They deny the 
allegation of the seventh paragraph of the petition that, in their 
affidavit accompanying their declaration in said action, they state 
that their chec k was wrongfully sent and delivered to one John R. 
Moore of I>os Angeles, California, or that it was by him cashed and 
the proceeds converted to his own use; and. on the contrary, they 
deny that there was anything wrongful in the sending of the said 
check, or that they have any knowledge, information or grounds of 
belief that the person who obtained possession of the same and who 
cashed or converted its proceeds to his use was a .John R. Moore, the 
name of the said wrongdoer being wholly unknown to the respond¬ 
ents except that as they are informed, believe and therefore aver, he 
was shortlv thereafter located bv the Citizens’ National Rank of Los 
Angeles, by whom the respondents’ said cheek was originally cashed, 
in Detroit, where he was known as Richard It. Ashdown, as more 
fully appears in respondents’ atlidavit in their said action against the 
said bank, a copy of which is made a part of the petition of John R. 
Moore in this cause. 

2 


8. Further answering the rule, these respondents say that the 
respondent Edward E. Clement, being a lawyer and being 
28 charged, in addition to his duties as executor under the will 
of their testator, with certain duties under a deed in trust 
from the testator to him to which the respondent J. dales Moore was 
not a party, the ministerial acts connected with the administration 
of the estate, including eorespondenee with the various parties in 
interest, was principally attended to by him; that, on or about the 
15th day of February, 1915, he addressed to the petitioner John R. 
Moore a letter in the words and figures substantially as set forth in 


Exhibit “A,” attached hereto, and prayed to he read as 
answer; that the said respondent had received from the 


a part of this 
said testator, 


before his death, the address of the said John R. Moore as 1128 West 


25th Street, Los Angeles, California, and the said letter of February 
15th was accordingly mailed to him at that address: that, although 
advised by it that said respondent was acting hotli as attorney and 
trustee for the testator and on behalf of the respondent J. Gales 
Moore and himself as executors of the estate, the petitioner did not 
reply to this letter, or in any manner communicate to said respond¬ 
ent any change of his address, although under date of February 24, 
1915, he wrote a personal letter to the respondent .T. Gales Moore, 
who is his uncle, in which he stated that he had received the said 


letter of February 15th; that, although beneath his signature to his 
said letter of February 24th, the petitioner wrote the words “#1416 


3—3100a 




IS 
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Valencia Street, Los Angeles, Cal.,*’ he in no way intimated that com¬ 
munications should no longer he addressed to him at 11*28 West 
25th Street, hut, on the contrary, hv his said letter showed that the 
communication of the respondent Clement, so addressed, had been 

3 


promptly received; that his said letter of February 24th, was, fur¬ 
ther. as understood hv the respondent Moore, of a family and con- 
lidential nature, and contained matter unjustly reflecting 
21) upon the character of his co-executor, which prohibited him, 
in his judgment, from exhibiting it to his said co-executor, 
who never knew of its existence or contents until the present con¬ 
troversy had arisen and had rendered it impossible longer to be con¬ 
cealed from him, except that he was informed by the respondent 
Moore, shortly after his letter to petitioner of February 15th, that 
the latter had received that letter and the copy of the testamentary 
instrument accompanying it. A copy of petitioner’s said letter of 
February 24th is hereto annexed, marked Exhibit “H, v and prayed 
to he read as a part hereof. Thereupon the further correspondence 
by the respondent Clement with respect to the payment of petitioner s 
legacy took place which is set forth in their affidavit accompanying 
respondents' declaration against the bank. Attached hereto and 
made part hereof, marked Exhibits “C” and “D,” are photostat 
duplicates of the face and back, respectively of check mailed by 
these respondents to John 11. Moore, typewritten copy of which is 
annexed to the petition. 

Further answering, these respondents say that while it is possi¬ 
ble. now, after the complication has occurred, to say how it could 
have been prevented, their course throughout the matter as they 
are advised, believe and therefor aver, was such as reasonably might 
and would have l>eon pursued by men of ordinary, reasonable care 
and prudence in like circumstances, which they are further ad¬ 
vised. believe and aver is the measure of their responsibility in the 
premises: further, that, if exercise of such reasonable care 
and prudence by them is brought in question and if a personal 


liability is sought to be enforced against them by the petitioner 
under a charge that they have been guilty of negligence, or of 
absence of such reasonable prudence, care and skill, the issue 
30 so raised is one the jurisdiction of which belongs to the com¬ 
mon law side of this Honorable Court and in which the re¬ 
spondents have the Constitutional right of trial by jury, upon 
which right they insist: and that no such case is made by the peti¬ 
tion of said John E. Moore as calls for. or admits of. a summary 
judgment by this Court against these respondents to pay to the 
petitioner, at this time and out of their own resources, the amount 
of his legacy, his delay in receipt of which is due to the action of 
the bank in paying to a third party the proceeds of their check to 
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his order without his endorsement, and its refusal to make good its 
responsibility for so doing until respondents shall have recovered 
judgment against it for the amount so by it wrongfully paid and 
charged to the account of respondents as executors of the estate of 
their testator; that no charge is made bv the petition herein of John 
R. M oore that these respondents have been guilty of negligence or 
bad faith, or that they did not exercise that reasonable prudence, 
care and skill in the discharge of their duties as executors which the 
law required of them, but they are informed and advised, and there¬ 
fore aver, that if. upon proper pleadings, such a charge should be 
made against them in the premises, issues of fact would be thereby 
presented upon which at all events these respondents would be en¬ 
titled to trial by jury, upon the right to which they insist. 

J. GALES MOORE, 

EDWARD E. CLEMENT, 

Respondents. 


J. J. DARLINGTON, 

FRANK J. HOGAN, 

Attorneys for Respondents. 


31 District of Columbia, ss: 

We, J. (odes Moore and Edward E. Clement, on oath sav that we 
have read the foregoing answer by us subscribed, that we know the 
allegations thereof, that the matters and things therein set forth 
upon personal knowledge are true, and that those set forth upon in¬ 
formation and belief we believe to be true. 

J. GALES MOORE. 

EDWARD E. CLEMENT. 

Subscribed and sworn to before me this 15th day of March, A. D. 

1917. 

[notarial seal. ] BESSIE B. SIIEEHY, 

Notary Public, D. C. 
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Exhibit “A.” 

Edward E. Clement, 
Attorney and Counsellor at Law, 
McLaehlen Building, 
Washington, I). C. 


February 15, 1015. 

Mr. John R. Moore, 1128 West 25th St., Los Angeles, Cal. 

1>ear Sik: Acting as attorney and trustee for the late Dr. Daniel 
McFarlan. and in behalf of Mr. J. dales Moore and myself, as ex¬ 
ecutors of his estate, I beg to inform you as follows: 

Dr. McFarlan disposed of the estate of which he died possessed, 
by will and four codicils. According to the will his entire estate was 
left to his W ife. Mary Ann McFarlan. who died in June, 1913. The 
lirst two codicils republished the will, and together therewith lost 
their force upon the death of his Wife, except as to one provision, 
viz: that the sum of $500 should he paid to the corporation of Glen- 
wood Cemetery, to be held in trust and the income thereon applied 
to the care of his father's (Alexander l>. MeFarlan's), lot in the 
cemetery. A copy of the third codicil is enclosed herewith. The 
fourth codicil republishes the will and preceding codicils, and ap¬ 
points J. Gales Moore and Edward E. (dement as executors. 

The property dis]wised of by this will includes all Dr. MeFarlan’s 
investment securities, monev, and real estate. It does not include 
any of the personal effects of Dr. McFarlan or his late Wife. 

Sometime before his death. Dr. McFarlan executed a deed, by 
which he conveyed to his attorney, Edward E. Clement, as trustee, 
all his goods, chattels and personal property, including personal 
effects of every kind, character, and description, whether situated in 
his apartment in the Woodley Apartment House, or elsewhere, and 
whether in the District of Columbia or some other jurisdiction, ex¬ 
cepting and excluding from the conveyance only promissory notes, 
stocks, bonds ami other investment securities and money, but exclud¬ 
ing no other forms of personal property; the property thus con¬ 
veyed to be administered by the trustee to the use and for the benefit 
of Dr. McFarlan, until his death, and thereupon to he divided, dis¬ 
tributed and delivered by the trustee as follows: To Mr. Walter S. Mc¬ 
Farlan. all the furniture, household effects, ornaments and personal 
property of every kind, and description received or obtained by Dr. 
McFarlan in any manner whatsoever from his parents or family; 
to Julia M. Nourse and J. Gales Moore, all of the furniture, house¬ 
hold effects, ornaments, and personal property of every kind and 
description received or obtained bv Dr. McFarlan in any manner 
from the estate of the parents of his W ife, Mary Ann McFarlan, or 
from either of said parents; to his Nephew and namesake, Daniel Mc¬ 
Farlan Moore, the gold watch presented to Dr. McFarlan by the In* 
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No. 44 


Washington, D. 0* May 23 1914 


NATIONAL METROPOLITAN BANK 

of Washington 


Pay to the order of 


John R. Moore. ...*u ( 947»54 


Eleven thousand, nine hundred, fo^fcy-eeven and 


4 ? 


54/100 Dollars 


A & 


Je Gales Moore 


w 

Edward E* Clement ) 


EXECUTORS 


Estate of Daniel MoParlan. 

Deceased* 


IN THE SUPREME COURT OP THE DISTRICT OP COLUMBIA, HOLDING A PROBATE COURT* 
IN RE ESTATE OP DANIEL MoFARLAN, DECEASED, No* £1494 
RESUME OP PINAL ACCOUNT APPROVED 


Recede 


Diehnrsementa 


total Inventoried Estate . . $164,488.38 

Receipts, Capital, not^n 
Inventory 


• # • 


4 . 550.00 


Total Capital, $169,038.38 

Inoone: 

Interest on Notes . 9,326*08 

interest on Bank Deposits • • 773*92 

Dividends . 262.50 

Interest on Notes Aooruad but Not 

paid to May 5, 1916 . . . 1,193*22 


Total Receipts, $180,594*10 


EDWARD E. CLEMENT, 
Attorney at Law, 


Mo&aohlen Building, 
WASHINGTON, D. C. 


Court Costs and Mlsoellaneoua • 
Losses and Shrinkage . • • 

Legacy to Glenwood Cemetery 
Commission to Executors • • • 

Attorney's Pee . 


999 


Total Credits, • 

Residue Down for Distribution . 


$1,260,12 

779.45 

500*00 

8,990.75 

1,798.15 

•. 

$13,326*43 

167,265.67 


Total Disbursements, • • • $180,594*10 
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tcrnationnl Brotherhood of Bookbinders; all the rest, residue, and re¬ 
mainder of the personal property in trust to he distributed by the 
trustee after consulation with Mr. Walter S. McFarlan and 
33 Mr. J. Hales Moore, but in the sole and exclusive judgment of 
the said trustee, the distributees being Mr. Walter 8. Mc¬ 


Farlan, Mrs. Julia M. Nourse, and Mr. J. dales Moore, and “such 
(any or all) of the other legatees mentioned in my last will and tes¬ 
tament, as niv said trustee mav deem best”. 

Immediately after the execution of the foregoing deed of trust, 
the trustee took possession of all the personal effects, and continued 
as trustee and attorney to administer the household and business 

t/ 

affairs of Dr. McFarlan until his death. 11 is apartment has now 
been closed by the trustee, and as a first step toward the final distri¬ 
bution. an exact inventory will be made. 

The will and four codicils of I)r. McFarlan are on file in the office 
of the Register of Wills, D. 0., and the deed of trust referred to 
herein was recorded in the office of the Recorder of Deeds, D. C., 
where copies of these instruments may be seen if desired. 

Yerv truly yours, 

EDWARD E. CLEMENT. 

C./K. 


34 Exhibit “B.” 

Los Angeles, Cala., Feb. 24th, 1 ( J15. 

Dear Engle: I received a letter from Mr. Edward E. Clement 
containing copy of Uncle Dan’s will. It speaks of you as one of the 
trustees. 1 am glad to say, as I know you will look out for our 
interests. Aunt Julia in her letter to mother does not speak very 
highly of Mr. Clement. 1 hope you will not have any trouble. Love 
to all. 

Your nephew, 

.JOHN R. MOORE, 

# 14 Hi Valencia St., L<n s Angeles, ('ala. 


(Here follow lithographed pages marked 35 and 36.) 
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J. GALES MOORE ET AL. VS. JOHN R. MOORE. 


Petition of Edward E. Clement and ./. Gales Moore, E.rent tors. 


Edward E. Clement and J. Gales Moore, executors of the above 
named testator, show to the Court as follows: 

1. Heretofore, to wit, on the 24th day of February, 1017, John 
K. Moore, one of the legatees under the Will of their said testator, 
filed a petition in this cause, to which these petitioners filed their 
answer on, to wit, the Kith day of March, 1017. the said petition and 
the answer thereto showing that the amount of his legacy had been 
transmitted to him by these petitioners by means of the United 
States Mail in the form of their cheek on the National Metropolitan 
Hank of this City payable to his order; that the said cheek had failed 
to he received bv him through the criminal act of a third party, who 
had feloniously come into possession of it. forged thereon the en¬ 
dorsement of the said John R. Moore, and had collected and appro¬ 
priated to his own use the amount thereof, his said forged endorse¬ 
ment having Wen accepted by the said National Metropolitan Hank; 
that these petitioners, promptly upon discovery of the unauthorized 
payment of the said check by the said Hank had instituted an action 
against it on the law side of this Honorable Court to recover the same 
so that it might be paid to the said John R. Moore, the proper owner 
thereof, the Hank having refused to restore to the credit of these peti¬ 
tioners the amount of the said check so wrongfullv paid bv it and 
charged against their account, which action is still pending, and that 
upon the facts herein recited, none of which arc in dispute, the said 
John R. Moore had applied to this Court for an order rcqnir- 
38 ing these petitioners to make good to him at this time, out of 
their own resources, the amount of his said legacy, their lia¬ 
bility to be so held responsible, out of their own means, and espe¬ 
cially without allowing them a reasonable time within which to re¬ 


cover the said fund from the said Hank through their said action, 
these petitioners denied, on the ground, among others, that their 
dutv to the said Moore in the premises was the dutv onlv to exercise 
such reasonable care, skill and prudence as ordinarily prudent men 
under similar circumstances would exercise, that they had been 
guilty of no violation or failure of such ordinary care, skill and pru¬ 
dence, that no allegation of such default upon their part was con¬ 
tained in the |>etition of the said John R. Moore, and that, even if 
such issue had been raised by the pleadings, these }>etitioners were 
entitled, and desired, to have that issue determined by a jury, all of 
which will more fully appear by reference to the petition of the said 
John R. Moore and the answer of these petitioners thereto, or to the 
rule to show cause issued thereunder, which are prayed to W read 
as a part of this, their present petition, and all of which contentions 
as above enumerated, or as otherwise set up in their said answer, they 
here reiterate and insist upon. 

2. At a partial hearing under the petition of the said John R. 
Moore a question was suggested whether there does not now exist in 
the above cause a judgment against these petitioners in favor of the 
said Moore for $11,947.84, the amount of his legacy, and whether 
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such judgment, if it exists, does not render it technically compul¬ 
sory upon the court to grant the prayer of the said petition unless 
bv some appropriate proceeding in the cause the said judgment is re¬ 
opened; and, also, whether there should not he a restatement 
39 of the account of the executors, diminishing pro tanto the 
shares of the other distributees to an extent sufficient to take 
up the said sum of $11,947.84 for the time being, so that the tem¬ 
porary loss of the said sum, or its final loss if it should not be re¬ 
covered and if these petitioners, under the facts of the case, should 
not be held personally liable therefor, may he distributed among all 
the legatees, with respect to which suggestion the present petition is 
filed. 


3. As the^e petitioners are advised, believe, and therefore aver, 
this, the Probate Court of the District of Columbia, is a Court exer¬ 
cising both equitable and common law powers, including the pursuit 
of all necessary and appropriate procedure, so that in controversies 
l>etween distributees and executors there is no necessity for the par¬ 
ties, or any of them, to go into the Equity Court for relief; that, 
even if in fact there exists in this cause a judgment against these peti¬ 
tioners in favor of the petitioner John R. Moore requiring the pay¬ 
ment of the said sum to him by them as the executors of Daniel Mc- 
Farlan, his said petition is in effect an application to a Court of 
Equity to require the satisfaction of that judgment out of the private, 
personal resources of these petitioners, with no showing, and without 
even an allegation, that they have been guilty of any want of that 
reasonable care, skill and prudence which is the measure of their 
liability and in the absence of which they are not legally liable to 
him for the satisfaction of the said judgment or any part thereof 
out of their individual or personal resources; and that, as they are 
further advised, believe and therefore aver, the utmost that a Court 
of Equity under such circumstances could appropriately do would be 
simply to retain the cause until determination of the pending action 
to recover the monev, and if for any reason that action should 


40 prove unsuccessful, then to determine in an appropriate 
manner whether these petitioners have l>een guilty of a 
want of such reasonable care, skill and prudence in the performance 
of their duties as renders them personally responsible for the loss, be¬ 
fore compelling them to make good the same. Your petitioners are 
advised, however, that the only thing in the record upon which the 
claim for a judgment against them can be based is an endorsement 
upon the paper filed by them as their account as executors, in which 
account they claim allowance or credit for the payment of $11,947.84 
to the said John R. Moore, as the amount of his legacy, which en¬ 
dorsement is in the words and figures following; “On this 23d day 
of May, A. D. 1916, the foregoing account being now presented for 
approval, the same is, after examination by the Court, approved and 
passed”; and that the said endorsement does not constitute a per¬ 
sonal judgment against them for the payment of that sum, techni¬ 
cally or otherwise, in any sense which requires, or calls for, the ren¬ 
dition of a further order, judgment or decree under the petition of 
the said John R. Moore against these petitioners which shall consti- 
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tute the amount of his legacy their personal debt, which they must 
pay out of their own means, not only in advance of any adjudication 
that they have been guilty of any malfeasance, misfeasance or other 
breach of duty rendering them personally liable for the same, but 
without even any allegation to that effect. 

If, however, the Court shall l>e of opinion that a judgment does 
exist in this cause which technically ties its hands, or prevents such 
action by it under the petition of the said John R. Moore and the 
answer of these petitioners thereto as shall accord with the legal 
rights and equities of petitioners and the doing of that equal justice 
to all parties in interest which it is the special province of a Court 
exercising equitable powers to pursue, the petitioners, show- 

41 ing to the Court as will appear from an inspection of the 
record in this cause that each of the legatees has executed, 

and there is tiled in the cause, his agreement “to pro rata contribute 
to indemnifv the executors in the event that anv additional claim 

4/ •/ 

be hereafter established ’, pray that said account l>e reopened and re¬ 
stated or such other action taken as to the Court shall seem appro¬ 
priate to the doing of full justice to all parties in interest, and with¬ 
out inequitable oppression or hardship upon anv. 

J. GALES MOORE. 
EDWARD E. CLEMENT. 

J. J. DARLINGTON, 

FRANK J. HOGAN, 

Attorneys for Executors. 

42 District of Columbia, ss: 

We, Edward E. Clement and J. Gales Moore, on oath say that we 
have read the foregoing and annexed petition by us subscribed and 
know the contents thereof; that the allegations therein contained as 
of personal knowledge are true, and that those set forth upon infor¬ 
mation and belief we believe to be true. 

J. GALES MOORE. 
EDWARD E. CLEMENT. 


Subscribed and sworn to before me this 22" day of March, A. D. 
1917. 

[notarial seal.] * BESSIE B. SIIEEI1Y, 

Xotary Public, I). C. 


(Endorsement: Petition of Edward E. 
Moore, Executors. Filed Mar. 23, 1917. 
of Wills, D. C., Clerk of Probate Court.) 


Clement and J. Gales 
James Tanner, Register 


43 This cause coming on to be heard upon the petition of John 

R. Moore, and rule to show cause issued thereon, and the an¬ 
swer of J. Gales Moore and Edward E. Clement, executors under the 
last will and testament of Daniel McFarlan, deceased, to said petition 
and rule, and the petition of said executors treated as an answer to 
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said Moore's petition and the rule thereon, and upon consideration 
thereof, it is, by the Court, this 16th day of April, 1917, 

Ordered, that the said J. Gales Moore and Edward E. Clement pay 
forthwith to said John R. Moore his distributive share to which he is 
entitled under the last will and testament of Daniel McFarlan, de¬ 
ceased, amounting to Eleven Thousand Nine Hundred Forty-seven 
Dollars and Fifty-four cents ($11,947.54), with interest from the 
4th day of May, 1916, until paid. From the foregoing order the 
said executors note an appeal to the Court of Appeals in open Court, 
and the penalty of the bond for costs is hereby fixed at One hundred 
Dollars ($100.00) and the penalty of a bond to operate as a super¬ 
sedeas is hereby fixed at Fifteen Thousand Dollars ($15,000.00). 

WENDELL P. STAFFORD, Justice. 

(Endorsement: Decree ordering payment of Legacy to John R. 
Moore. Filed Apr. 16, 1917. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court.) 

44 Memo. —May 8, 1917. Supersedeas Bond, $15,000 filed and 

approved. 
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Assignments of Error. 


The Court erred: 

(1) In entering its decree of April 16, 1917; 

(2) In ordering J. Gales Moore and Edward E. Clement to pay 
forthwith to John R. Moore the sum of $11,947.54, with interest 
from May 4, 1916, until paid; 

(3) In holding that the said Moore and Clement are chargeable, 
out of their own resources, with the foregoing payment, in the ex¬ 
isting circumstances of this case; 

(4) In granting the prayers of the petition of John R. Moore; 

(5) In refusing to grant the petition of Edward E. Clement and 
J. Gales Moore, dated March 22, 1917; 

((j) In refusing to stay proceedings until the executors could have 
determined their law suit for the recovery of the sum obtained by rea¬ 
son of forged endorsement on their voucher check issued to the peti¬ 
tioner, John R. Moore; 

(7) In holding that the appellants, J. Gales Moore and Edward E. 
Clement are personally liable to the petitioner, John R. Moore, for 
the sum claimed by the latter, in the absence of either allegation of 
proof of any fault or negligence on their part, resulting in the loss 
of the sum claimed, in the circumstances set forth in the petitions 
and answers; and 

(8) In other respects apparent on the record. 

J. J. DARLINGTON, 

FRANK J. IIOGAN, 

Attorneys for J. Gales Moore and Eduard E. Clement. 


4—3100a 
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Service of copy of the foregoing Assignments of Error acknowl¬ 
edged this *28tli dav of Mav, 11)17. 

CLARENCE R. WILSON, 

Attorney for John I\. Moore, Petitioner. 

(Endorsement: Assignments of Error. Filed May *21), 1917 
James Tanner, Register of Wills, i). C., Clerk of Probate Court.) 


40 Designation for Transcript of Ilcco-rd. 

To the Register of W ills, Clerk of the Prohate Court: 

In the above entitled cause, you will please include in the tran¬ 
script of record on appeal the following: 

1. Petition of John It. Moore, together with exhibits thereto, 
dated February 15, 1917, tiled herein February *24, 1917; 

‘2. Rule to show cause based on the foregoing j>etition, issued 
February *24, 1917; 

M. Answer of Messrs. J. Gales Moore and Edward E. Clement to 
rule to show cause, dated March 15, 1917, together with exhibits 
thereto; 

4. Petition of Edward E. Clement and .T. Gales Moore, tiled 
herein, dated March *2*2, 1917; 

5. Decree of the Court rendered bv Mr. Justice Stafford April 10, 
1917; 

0. Memorandum of the tiling and approval by the Court of super¬ 
sedeas bond; 

7. The Assignments of Error; 

8. This designation. 

J. J. DARLINGTON, 

FRANK J. IIOGAN, 

Attorneys for J. dales Moore and Edward E. Clement. 

Service of copy of the foregoing designation for transcript of 
record acknowledged this *28th dav of Mav, 1917. 

CLARENCE R. WILSON, 

Attorney for John R. Moore, Petitioner. 

(Endorsement: Designation for Transcript of Record. Filed 
May *29, 1917. James Tanner, Register of W’ills, 1). C., Clerk of 
Probate Court.) 

47 Form No. 94. 

Supreme Court of the District of Columbia, Holding a Probate Court. 
District of Columbia, To wit: 

I, James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, do hereby certify the foregoing pages, 
numbered from 1 to 40. inclusive, to be true copies of the originals 
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of certain papers on file in the office of the Register of Wills, Clerk 
of the Probate Court, in ease No. 21,494, estate of Daniel McFarlan, 
deceased, wherein J. Gales Moore and Edward E. Clement are appel¬ 
lants, and John It. Moore is appellee, the same constituting a full, 
true, and correct transcript of record of proceedings had in said 
cause according to the Designation of counsel tiled therein and made 
a part hereof. 

I Further Certify, that the supersedeas bond for appeal, in the 
penalty of Fifteen Thousand dollars, was duly tiled by said appel¬ 
lants, and approved by said Court on the 8th day of May, A. I>. 1917. 

In Testimony Whereof, 1 hereunto subscribe my name and affix 
the seal of the said Probate Court, this 11th day of June, A. I). 1917. 

[Seal Supreme Court of the District of Columbia, Probate 

Jurisdiction. | 

JAMES TANNER, 

Register of If 'ills for the District of Columbia, 

Clerk of the Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3100. J. Gales Moore et al., appellants, vs. John R. Moore. Court 
of Appeals, District of Columbia. Filed Jun- 12, 1917. Henry W. 
Hodges, clerk. 



